
  

 

 

 

 

Employment Status factsheet 
 
It is an employer’s responsibility to correctly establish the employment status 
of their workers – that is whether they directly employee them or they are self-
employed. In many cases this can be very straight-forward and the 
relationship is easy to identify.  
  
However, determining employment status can become a problem for many 
employers. Sometimes employers may just be unclear on the difference 
between the two types of status, and the rights of an employee compared to 
somebody working on a self-employed basis. In other situations a person may 
start off as self-employed but, over time, there may be uncertainty about 
whether they have actually become an employee. Or a freelancer may 
consider themselves to be self-employed, but the law may actually see things 
differently.   
 
Although the question of how to determine employment status is of crucial 
importance it is actually very difficult to answer. There are guidelines available 
and tests that have developed over the years. All of these will go some way 
towards helping employers reach a decision about employment status. 
However, it can often be necessary to evaluate the overall effect of the 
arrangement in place and reach a conclusion.   
 
This fact sheet will discuss the various types of employment status and the 
key factors that must be considered by employers when determining 
employment status.   
 

1.  What are the different types of working relationship where 
employee status may not be clear? 

Just some examples of working relationships which often give rise to 
uncertainty surrounding employee status include: 

• agency workers  

• casual workers 

• irregular workers 

• teleworkers 

• employee shareholders 

• seasonal workers 

• consultants 

• homeworkers 

• temps 

• occasional workers 

• students 

• freelancers 

• fixed-term workers  



  

 

 

 

 

• labour only sub-contractors 
 

2. Why is it so important to decide whether a person has employee 
status? 

 It is necessary to decide if a person has employee status for two reasons: 

• To decide whether employment legislation applies. Employers will be 
exposed to the majority of employment rights only if the 'working 
person' can prove they are an employee rather than self-employed 

• For tax purposes 
 

3.  What are the employment rights that an employee is entitled to? 
Full employees can claim a number of rights including the following:  

• unfair dismissal 
• statutory redundancy payment 
• maternity and paternity leave and pay 
• parental leave 
• the right to request flexible working 
• rights under TUPE 
 
4. What is the definition of an employee?  

Unfortunately there is no detailed definition of who is an employee 
incorporated into employment legislation.   
 
The definition provided by the Employment Rights Act 1996 section 230(1) is 
quite vague and, therefore, not very helpful:  
'an individual who has entered into or works under (or, where employment has 
ceased, worked under) a contract of employment'. 
 
HM Revenue and Customs (HMRC) only provide the following very general 
rule that states that a worker is: 

• employed if they work for an organisation and don't have the risks of 
running a business 

• self-employed if they're in business on their own account and are 
responsible for the success or failure of their business 

 
Therefore, in the absence of a clear definition, the issue of employee status 
has to be decided on a case-by-case basis. Various guidelines and tests for 
the purpose of determining employment status have been laid down over the 
years.  
  

5. What is the difference between an employee and a worker? 
It is increasingly common to find the term ‘worker’ being used. Under Section 
230 of the Employment Rights Act 1996, the main definition used is that 
workers are individuals who have entered into work, or worked under: 

• a contract of employment or 



  

 

 

 

 

• any other contract, whether express or implied and (if it is express) 
whether oral or in writing, whereby the individual undertakes to do or 
perform personally any work or services for another party but 

• whose status is not by virtue of the contract that of a client or customer 
of any profession or business undertaking carried on by the individual. 

 
Workers also: 

• receive a reward of money or payment in kind 
• have only a limited right to send somebody else to do their work 

(subcontract) 
• have to turn up for work even if they don’t want to 

 
A worker will be entitled to rights granted by the legislation to workers. For 
example, this protection includes rights of all workers: 

• to the national minimum wage 
• under the working time regulations – paid annual leave, rest breaks, 

maximum working week 
• to be protected if they work on a part-time basis 
• to be accompanied at a disciplinary hearing or grievance meeting 
• to be protected if they make a public interest disclosure (that 

is whistleblowing) 
 
However, the following are examples of rights which still require employee 
status: 

• unfair dismissal rights 

• statutory redundancy payment 

• statutory maternity, paternity and adoption leave and pay 

• parental leave 

• the right to request flexible working 

• the right to receive a written statement of employment particulars 
(written evidence of a contract) 

• statutory sick pay 

• protection under TUPE 
 
It is possible that eventually statutory employment rights will be extended to 
workers other than employees, however, this is not the case at present.   
If an employer wants to ensure that a worker does not become entitled to 
some of the employment law protection available, then one of the important 
factors to address in the contract is the power of substitution. This means 
whether the individual concerned can substitute another person to carry out 
the work on their behalf. Where a genuine right of substitution exists, there 
cannot be ‘worker’ or ‘employee’ status. Please see section 8 c below.   
 

6.  So how can an employer tell if a person is an employee? 
If the answer is 'Yes' to most of the following questions, then the individual is 
probably an employee:  



  

 

 

 

 

• Do they have to do the work themselves?  
• Can the organisation tell them at any time what to do, where to carry 

out the work or when and how to do it?  
• Are they contracted to work a set amount of hours?  
• Can they be moved by the organisation from task to task?  
• Are they paid by the hour, week, or month?  
• Do they have paid leave/holiday as part of their contract? 
• Do they get a regular wage or salary, even if there is no work 

available? 
• Can they get overtime pay or bonus payment? 
 
7.  What questions can be asked to help determine if an individual is 

self-employed? 
If the answer is 'Yes' to any of the following questions, it will usually mean that 
the worker is self-employed: 

• Can they work for other companies if they want to? 
• Can they hire someone to do the work or engage helpers at their own 

expense?  
• Do they risk their own money?  
• Do they provide the main items of equipment they need to do their job, 

not just the small tools that many employees provide for themselves?  
• Do they agree to do a job for a fixed price regardless of how long the 

job may take? (ie they are paid an amount agreed at the start of the job 
and can, therefore make a profit if they finish the job quicker than 
expected, or make a loss if the job over-runs) 

• Can they decide what work to do? 
• Can they decided how, where and when to do the work? 
• Do they regularly work for a number of different people?  
• Are they responsible for putting right any unsatisfactory work, at their 

own expense and in their own time?  
• Do they use their own money to buy business assets, pay for running 

costs, etc? 
• Are they paid a fee on submission of an invoice rather than a wage? 

 
Even if an individual forms a wholly-owned one-person limited company and 
then contracts with an 'employer' for provision of their services, it is still 
necessary to decide if they are an 'employee'. Employees may establish 
employee status despite providing services via their own company. 
 

8.  So, overall, what are the key factors that an employer needs to 
consider when attempting to establish employment status? 

a) The first item to consider is control, that is: 
• who controls what work is done? 
• who controls where the work is done? 
• what control is exercised over how the work is done?  
• who controls when the work is done? 



  

 

 

 

 

• who controls who does the work, particularly with respect to the 
right to delegate, send a replacement or hire staff to help? 

 
The higher the degree of control then the more likely it is that an 
employment relationship exists. 
 
b) The next key factor to look for is what is known as mutuality of 

obligation, that is the obligation of the 'employer' to provide work and 
the worker to do it. This will be indicated by: 

• how many engagements the worker performs and whether they 
are performed mainly for one person or for a number of different 
people  

• commitment as evidenced by sick pay, holiday arrangements etc  
• commitment as evidenced by guarantee of work and guarantee of 

service 
 
Where mutuality is present then there is likely to be an employment 
relationship. 
 
c) The third important factor to consider is personal service or 

substitution. Consideration must be given to the following questions: 

• is the worker is required to provide his or her services 
personally? 

• could the worker provide a replacement worker in his or/her 
absence? This is usually referred to as a right of substitution. 

 
The courts and tribunals will often examine the relationship to see if a 
genuine right of substitution exists. If it does, then it is unlikely there will be 
employee or worker status. 
 
Where both the worker and his or her engager understand that a 
suitably qualified or skilled person can be provided by that worker in 
his or her absence the situation is very likely to be self-employment.   
 
d) It may be useful to consider provision of own equipment.  The 

following questions should be asked: 

• does the worker generally provide whatever equipment is 
needed to do the job? 

• does this include the provision of significant equipment/materials 
which are fundamental to the engagement?  

 
Where a worker is provided with the necessary equipment, materials 
and so on by the engager it points to employment.  

 
 
 



  

 

 

 

 

e) Finally, it is also worth considering the length of the engagement.   
By itself the length of a particular engagement may have little importance 
in determining employment status.   
 
However, it is more likely that an open-ended contract indicates 
employee-status. 

 
9. Are there any other important factors to consider when 

establishing employment status? 
Other factors for consideration include: 

• the method of payment agreed by the parties  

• the degree of financial risk (the higher the risk the more likely the status 
is to be self-employment) 

• opportunity to profit  (a self-employed person would have more 
opportunity to profit) 

• the degree of responsibility for investment and management  

• the labels and intentions of both parties  
 

10.  So is it just a case of answering the questions above and 
reaching a decision on employee status? 

No, the final opinion cannot reached just by adding up the number of factors 
pointing towards employment and comparing that result with the number 
pointing towards self-employment.  
 
There are a number of factors to consider and it is a matter evaluating the 
overall effect. This may not necessarily the same as the sum total of all the 
individual details because not all details are of equal weight or importance in 
any given situation.  
 
Firstly it is important to establish all the facts. Once this is done then the 
suggested approach is to stand back and look at the picture as a whole. Is the 
overall effect that of a person working in a self-employed capacity or a person 
working as an employee in somebody else's business? 
 
Unfortunately the labels or intentions of the parties are only one factor to take 
into account. This is the case even when both parties are in complete 
agreement. Whether employee status exists depends upon the reality of the 
situation and not what the parties say they want it to be. Only in situations 
where the evidence is evenly balanced between employment and self-
employment can the intentions of both parties be useful in deciding the issue.   
 
If both parties clearly don’t want there to be an employment relationship then 
it is important to ensure that the arrangement is clearly structured so that all 
the elements of a self-employed situation are present. 
 
 



  

 

 

 

 

For example, the worker should clearly be able to: 
• decide where and when they work 
• work for other companies 
• engage other workers to help them 
• use their own equipment 
• profit if, for example, they finish the overall task early 

 
The written agreement must genuinely reflect the day to day working practices 
or the true agreement between the parties. If it does not reflect the working 
relationship, there will be further investigation. 
 

11.  Does a self-employed person have any rights at all? 
Self-employed people are their own boss and do not have rights in the same 
way as employees or workers.   
 
However, an individual who is genuinely self-employed will be protected by 
the rights which form part of the contract/agreement which was agreed at the 
start of the piece of work or project. However, they won’t have employment 
rights as such as their status is not that of an employee.   
 

12.  What are the advantages and disadvantages of recruiting 
employees compared to using self-employed individuals or 
independent contractors?   

The advantages of hiring employees include: 
• Much more control and choice over the employees 
• Higher degree of loyalty and good faith  
• Ability to use of disciplinary procedures and sanctions when required 
• Stable and constant workforce 
• No VAT payable on salaries compared  

 
However, there are also a number of disadvantages of hiring employees over 
independent contractors, including: 

• Administrative burden of tax and national insurance 
• Vicarious liability for actions of employees (being held responsible for 

the actions or omissions of employees if they take place in the course 
of their employment) 

• Duty to deal with unions with respect to collective bargaining, 
redundancy consultation etc. 

• Liability for whole range of potential payments including unfair 
dismissal, statutory redundancy pay, maternity and paternity leave and 
pay 

• Management burden of dealing with employee issues, for example the 
right to request flexible working 

• Reimbursing employees for expenses occasioned in course of 
employment 

• Health and safety duties 



  

 

 

 

 

 
13.  What is the employment status of those individuals that work 

part-time? 
The employment status of part-time workers may also be difficult to 
catergorise, and it may be necessary to go through the same process as you 
would with somebody who works full time hours.   
However, just because an individual works part-time does not mean that they 
are not an employee. They may just be an employee who works fewer hours. 
 

14.  Volunteers can never be classed as employees, can they? 
Yes actually they can. A worker can be an employee even if the employer has 
not agreed a salary with them. Employment status depends upon the 
guidelines laid down in various cases over the years and salary is only one 
factor for consideration. 
 
The status of volunteers very much depends upon what was agreed at the 
start of the arrangement and can often be unclear.   
 
Employers who wish to engage volunteers on an unpaid basis need to protect 
themselves by having a brief volunteer agreement. This agreement should 
avoid any words that impose binding obligations on the volunteer in terms of 
responsibilities and hours. It is much better if employees can refuse tasks and 
choose exactly when they want to work. There should be no obligation to 
attend work or carry out tasks, and volunteers should be able to work when 
they choose.  It is best to avoid agreements which require volunteers to work 
at specific times and for a minimum number of hours. 
 
Volunteers should obviously not be paid and any expenses are reimbursed 
should always match the expenditure. A tribunal case found a volunteer to 
have employee status because she was paid volunteer’s expenses even 
when she had not incurred any expenses. She was even paid these sums 
when she was on holiday or off sick.   
 
Even where the employer is not directly paying the volunteer, if there are 
enough mutual benefits flowing between them, and a sufficient degree of 
control and mutual obligation, there can still be an employment relationship. 
 

15.  What do employers need to know about ‘employee 
shareholders’? 

Employee shareholder status is a new form of employment status which came 
into force on 1 September 2013. Under this new scheme, some employees, 
known as 'employee shareholders', may exchange some of their UK 
employment rights for shares in the business they are working for. Employers 
must offer employees at least £2,000 worth of shares. The first £50,000 worth 
of shares are exempt from capital gains tax. In exchange these employees 
are required to:  



  

 

 

 

 

• give up their rights to unfair dismissal claims (except where there is an 
automatically unfair reason, such as whistleblowing or TUPE, where 
the claim is made under anti-discrimination law or where health and 
safety legislation has been breached) 

• give up their rights to request flexible working hours 
• give up their rights to request time off for training 
• provide 16 weeks’ notice if they intend to return early from maternity, 

additional paternity, or adoption leave, instead of the usual eight weeks 
 
Apart from the rights listed above, employee shareholders will have the same 
other rights as employees. Some employers may decide to leave employees 
with their existing rights, whether or not they issue those employees with 
shares. 
 
There are six conditions to be satisfied before an individual can become an 
employee shareholder including: 

• mutual agreement 

• receipt of shares 

• issue of a written statement of particulars confirming the status as 
shareholder and providing full details about the shares and the rights 
they carry 

• independent legal advice for the prospective employee shareholder 
prior to the agreement, to be paid for by the employer 

• seven day cooling off period 
 
Employers do not have to offer the new arrangement at all, or if they do 
choose to offer the scheme, then they can decide whether it applies to 
existing employees or just new employees. 
 
Employees cannot be forced to take up employee shareholder status and 
are protected from suffering any detriment if they refuse to accept such a 
contract. Moreover, the dismissal of an existing employee for refusing to 
become an employee shareholder will be regarded as unfair. 
 
However, employers can decide to insist on offering contracts in this new form 
to new employees, who can then decide to accept the contract or not take the 
job at all.  
 
Employee shareholders cannot be given shares in an employer's existing 
share scheme. Instead, a new share scheme must be set up if employers are 
to offer employee shareholder status.  
 
Many employee shareholders will be minority shareholders with little real say 
over the employer’s business. Employee shareholders can be required to 
surrender shares on termination of employment but employers must buy them 
back at a reasonable value. 



  

 

 

 

 

 
16.  Do agency workers have employment rights? 

This is a very complex question and was subject to a series of high level 
cases in recent years in attempt to provide some guidance on whether or not 
agency workers are employees.   
 
Workers engaged via an agency can accrue rights as employees against the 
employer rather than the agency. However: 

• Workers do not automatically accrue some employment rights after a 
set period of time 

• The test used by the law for employment status is whether an implied 
employment contract has arisen between the worker and the end user.   
An implied contract will arise only if it essential, for example if mutual 
obligations have arisen which are incompatible with the original agency 
arrangements 

• Some employment rights apply to workers regardless of whether or not 
they can show an implied employment contract 

• Workers engaged via an agency may also be able to claim unfair 
dismissal if they are dismissed 

• The Agency Workers Regulations 2010 which came into force on 1 
October 2011 give agency workers certain rights once twelve weeks 
have gone by. However the Regulations do not affect the ability of 
agency workers to claim rights as employees and to lodge unfair 
dismissal claims 

 
To decide if agency workers are employees, a three stage approach may be 
followed: 

• Do the express contractual arrangements adequately explain the actual 
relationship of the three parties (agency, worker and organisation/end-
user) involved at the outset? 

• Have any subsequent words or conduct of the parties changed 
matters? 

• Is it necessary to imply a contract of employment? Where the original 
contractual terms are clear on the areas of control, personal 
performance and mutuality of obligation, then it is not necessary to 
imply a contract of employment. 

 
The fact that worker is significantly integrated into the organisation does not 
necessarily mean that there is an implied employment contract. It does not 
follow that just because someone looks and acts like an employee that they 
are in reality. Sometimes agency workers will be employees, but not always. 
 
The Conduct of Employment Agencies and Employment Businesses 
Regulations 2003 (SI 2003/3319) ensure that as from 6 April 2004 the precise 
contractual position between agency, end-user client/organisation and worker 
must be agreed and set out in a single document before the hiring starts. 



  

 

 

 

 

 
17.  What is the employment status of causal workers? 

There is no precise legal definition of casual worker, but is used to describe 
those individuals who work for organisations where the need for workers in 
certain areas is not constant. For example, casual workers may be engaged 
within a pool where the workers have no obligation to accept offers of work. 
 
Some casual workers will be employees, and benefit from all the rights and 
protection offered by an employer/employee relationship. Employers need to 
be aware that casual workers who are employees will accrue continuous 
employment and this provides additional rights over time.   
 
If an employer wants to ensure that their causal workers are not treated as 
employees then they need to ensure that steps are taken to make a 
distinction between casual workers and employees. For example, it is 
advisable to ensure that there clear contractual conditions in place, in much 
the same way as there should be for any other non-employment relationship.   
 
Even though there may be periods of time where there is no work provided, in 
some instances ‘mutuality of obligation’ has still been found to exist. This is 
because, in some cases, there may be an umbrella or over-arching contract in 
place which continues despite periods between work.   
 
Employers who hire casual workers also need to be aware that their status 
can change over time so on-going checks must be made.   
 
Casual workers must receive appropriate rest breaks and holiday entitlement.  
However, unless a casual worker can be classed as an employee they will not 
have rights such as statutory sick pay, maternity leave, paternity leave, 
adoption leave and parental leave. 
 
Further information and guidance on employment status can be 
obtained from: 

1. HMRC – HMRC have an interactive tool on their website (Employment 
Status Indicator) to help decide an individual’s employment status.  
They also offer a service whereby an employer can write to HMRC 
outlining all the facts of the situation and they will then respond with a 
decision on employment status.  In both cases the decision will be 
binding.  However, it is worth pointing out that just because the HMRC 
determines an individual is an employee for tax purposes, this does not 
mean to say that they have the benefit of employment status for 
employment law purposes. Employment status can be different for the 
purpose of tax law and employment law.   
www.hmrc.gov.uk/payerti/employee-starting/status.htm#3 
 



  

 

 

 

 

2. Acas – general advice and support - 
www.acas.org.uk/index.aspx?articleid=4021 

 
3. GOV.UK – information on employment status - 

https://www.gov.uk/employment-status 
 
 

Notes compiled by Clare Cooper with information from the following 
sources: 

1. CIPD www.cipd.co.uk  
2. Acas www.acas.org.uk   
3. GOV.UK www.gov.uk  
4. HMRC www.hmrc.gov.uk  

 
 
Please note that the information contained within this document is for your 
guidance only. Professional advice should always be obtained 
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